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Si$ificart 0hangcs to the parenting
pmvisions of tho Family law Act have passd

thmug! parliam€nt. Ihe ehanges ar" tho
0f the biggest review of family law le$sla$m -
sirce I 996. Chlis Ttrnbull sums up
of ths oritical ehalgs$.

SEffffi be Fanily law Amendment (Shared
-'pfi- 

Porental R""ponsibitity) Act 2006

bg (the new Act), which was passed on
= Marth 30.2006. comes into efr€ct on

July 1, 2006. Althoryh the new Act is lengthy,
the chatrges afe trowhere lear as r&dical as
those lirst proposed.

Sbgecfts of €he ReR
The objects ofthe Fam ily Law Act 1975 (the

Act) as currently set out in s60B have been
changed and ext€nded. Specifically, instead of
children having a "right of contact", the new
Act sets the objects ofthe part trow to:

a) Ensurc the children have the benefit of
both of their parents having a meaningful in-
volvement oftheir lives to the maximurn ex-
tetr! and

b) Communicate on a regular basis with both
their parents and othe. people significa.rt to
their care, welfarc and developmeft.

The best intercsts ofthe child remain the oar-
amount consideration.

BeftermEmEmg the best
Em*ere$s of a ehfifld

Under the Act. s68F(2) sets out the matte$
which a court must consider in determining
what is in a child3 best interests. No particular
priority is afforded to any ofthe factors set out
in that section. The new Act preserves all ofthe
original elements of s68F(2) but reduces them
to 'Additional Considerations' and adds two
'Primary CoNiderations' :

a)The benefi t  ofthe chi ld having a meaning-
ful relationship with both ofthe child's parents;
and

b) The need to protect the child from physi-
cal or physiological harm and fiom being sub-
j ected to, or exposed to abuse, neglect or family
violetrce.

In 2004, the Family Court of Aust.alia
amended its rules to add 'Pre-action Proce-
dures'that require the parties to attend a form
ofprimary dispute resolution prior to the com-
mercement of proceedings.

To some extedt, this requirement has been
thwarted by applications being made to the
Federal Magistrates Cout of Australia (*dich

ope€tes under its own rules that do not include
an obl igation lo undertake Pre-action
Procedules).

The new Act applies the dispute resolution
provisions of the Family Law Rules 20M to a
paretrting applicatioo lo any court exercising
jurisdiction unde. the Famib/ Law Acl.

Subject to rhe usual exceptions. allpanies in
all parenting cases will now be required to un-
deatake Pre-action Procedues.

Fresumffitom d
@q@ag sE?ared neepoms6&E!ffi

The Act confers parental resporsibility for a
child on a person, but olrly to the extent that any
orders confer duties, powers, respoosibilities
or authority in lelation to the child on the
person.

The new Act requires the court to apply a pre-
sumption that it is in th€ best interests ofthe
child for a child's parents to have equal shared
responsibility for the child- This presumption
can only be dislodged where a parent has en-
gaged in abuse ofthe chi ld or therc is family vi-
oleice- This is not a presumptioa ofequal tlme
with both oarents.

@hEEgffiEom of advBsers
The llew Act adds entirely aow obligations

upon advisers. Ar adviser means a person who
is a legal practitioner, a family counsellor, a

family dispute resolution practitioner, or a
family consultanr. lfan adviser gives advice or
assistance to people in relation to parental re-
sponsibility for a child following the bfeak-
doltr'n ofthe rclationship between those people,
the adviser must:

a) Inform them that they could coDsider en-
tering into a parenting plan in relation to the
chil4 aird

b) Inform them about where they can get fur-
ther assistance to develop a parenting plan and
the context oftheplan.

Ifan adviser gives advice to people in con-
nection with the making by those people of a
parenting plan in relation to a child, the adviser

a) Inform them that, ifthe child spending
equal time with each ofthem is reasorably
practicable and in the best ioterests ofthe chil4
that they could consider the option ofan ar-
engemeot ofthat kind; and

b) Inform them that, ifthe child spending
equal time with each ofthem is not rcasombly
practicable or trot in the best itrterests ofthe
chil4 that ifthe child sp etr'ding substantidl and
sig|irtcait tilne $tith each of them is reason-
ably practical and is in the best interest of the
child, that they should corNider the option ofan
arrangemert of that kind.

Reetdemee amd
@@m€a@t re-ddEmcd

Under the Act, an order about where a child
is to live is a 'Residence Order' and an order
about whether a child is to have contact with
another person or percons, is a 'Contact Order' .
Anything else (in effect) is a 'Specific Issues
Order'. The new Aot enables a parenting order
to now deal with one or more ofthe following:

a) A persol or persons with whom the child
is to live;
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b) The time the chi Id is to spend ivith another
person or peasons;

c) The allocation of parental responsibly for
a child;

d) The fo.m ofconsultations that persons are
to havewith one another about decisions made
in exercising joint parental responsibi l  i ty:

e) Cornmunication the child is to have with a
person ot othet petsons;

f) Maintenance ofa child;
g) Steps to be laken belore an applicarion is

made to cou for a variation ofthe order to take
into account the change in the circumstances of
a child or the parties;

h) The process to be used for resolving dis-
putes about the terms ot operatiotr ofthe o!-
ders; and

i) Any aspect ofthe care, welfare and devel-
opmert of the chil4 or any other aspect ofpa-
rental responsibly for the child.

The parenting order may provide that the par-
ties to the proceedings must consult with a fam-
ily dispute rcsolution practitioner to assist with
resolving a dispute.

Gouffi mnust eomsfider ch0fld
spemdEmg eqruafl Rime

The court wil l now be required to consider in
each case whether the child spending equal
time with each ofthe parents would be in the
best int€rests ofthe child and considerwhether
the child spending equal time with each ofthe
parents is reasonably pmcticable and if it is,
consider makilg an order to provide for the
child to spend equal time with each of the
pareffs.

What fis swb$amtf,ail
amd sEgmH€Beamt tfime?

Ifthe court does not dake an order for a child
to spend equal time with each ofthe parents,
then the court will be required to consider
whether the child or children can spetrd sub-
stantial and sigrificant time with a parent

Substantial and significant time is defined
by the new Act as the child spending time with
a parent on:

a) days that fall on w€okends and holidays,
and;

b) days that do Dot fall on weekends and holi-
days, and

c) the time the child sponds with the pare.rt
that allows the paretrt to be involved in the
child's daily routine and occasions that are of
particular significance to the child.

ReasomahHe pracffcaflfiW
In dete.mining whether it is reasonably prac-

tical for a child to spend equal time or substan-
tial and significant time with each ofthe child's
parelts, the coult must have rcgald to:

a) How far apart the parerts live from each
other;
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b) The parcnts current and futur€ capacity to
implement an anangement for the child spend-
ing equal t ime or substantial and signif icanL
time with both ofthe parents;

c) The parents'current and future capacity to
commuDicate with each other;

d) The impact that an arrangement would
have on the child; and

e) Sucb other matters the court considers
relevant.

Gomduot o,f pr@@@@dEmgs
The new Act requires that any court consid-

ering an application for a parenting order must:
a) Decide which ofthe issues require full in-

vestigation, and those which may be disposed
of summarily;

b) Decide the order in which the issues are to
be decided;

c) Give directions about the timidg ofsteps
that are to be taken itr the proceedings;

d) Consider whether the likely benefits of
raking the stepjustjfies rhe cosls ofraking il

e) Make appropriate use oftechaology;

O Ifappropriate, encourage the parties to use
family dispute resolut ion or family
counselling;

g) Deal with as many aspects ofthe matter as
possible or a single occasion; and

h) Deal with the matter (where appropriate)
without the part ies physical attendance at
coutt.

Rules of ersfidemee
With the exception of the court\ control of

qLrestioning o[ wimesses. inlerprelers. exami-
natiotr ofa perso.r without subpoena or other
process and imp(operquestioos. !he pro\, isions
ofthe Evidence Act 1995 do not apply to child-
related prcceedings unless the court decides to
apply one or more ofthe provisions ofthe part.
'GhEfd nepncremtaffueo
re-def8mesl

The concept ofa childred's representative re-
mains in the new Act but i s re-defined as an 'in-

dependent children's lawyer', who is a lawyer
who represents the child's iaterests in proceed-
ings under an appointmeDt mad€ tmder a court
order- The independent children's lawyer mus
form an independent view based on the evi-
deDce available to them ofwhat the best inter-
ests ofthe child are atrd infonn the court ofthat
view. The independent childrcn's la$yer must:

a) Act impartially ir dealings with the parties
to the prcceeditrgs;

b) Inform the cout ofthe views thai the chitd
has expressed in relatiofl to matters to which
the proceedings relate; and

c) Ifa report or other documents tbat relate to
the child are to be used in proceedings, aralyse
the feport to identiry the most significant ele-
ments and enswe that those matte$ are prop-
erly dra\f,n to the court's attention.

Effeet of the Gham$@s
The practical effects ofthe changes are far

more significant than the changes to the legal
principles that govem a court exercis ing its dis-
cretion in determining the tlest interests ofa
child or children.

In fact. nothing in rhe chaoges lo determin-
ing the best irterests ofthe child dmmatically
affects the cunent law, save to the extent that
the court will now be requircd to considerequal
trme arratrgements.

The cou already had power to make a.-
.angements for equal time-

The new Act does however codify what
(anecdotally) seems to be now taking place m
pr:actice, that is, joiDt parenting arrangements
(or shared care arrangements) are being or-
dered in circumstances where there is suffi-
cient communication between the parents and
where such oaders are reasonably practical alld
workable.

For parties approaching the family law sys-
tem, thechangeswill be dramatic. Parties will,
in almost al l  cases, be advised by a family
counsellor, a family consultant or Jheir lawyer
that ifappropriate, conseDt orders (or parenting
plans) should be made for spending equal time
with both parents.

Until there are a series ofcases setting out
what'consideratiotr' of equal time (or substan-
tial and significanttime) means (and what evi-
dence would be required to support such an or-
der) there will be enormous uncertainty for
parties and practitioners as to litigation out-
comes. ln any event, the pressure for parties to
resolve matters out of court wi l l  be even
greater.

Fetemtfia[ poffafi[s
1. The nev Act contains a number oftransr-

tional provisions. Practitioners should look
very carefully at any matter presently before
the court, or about to be litigated in light of
these provisions.

2. Specific mention is made that the amend-
ments to the Act are not to constitute changed
circumstances that wouldjustiry making an or-
der to discharge or vary a patenting order made
before commencement.

iffie future
Only time will tell whether this new Act is a

signif icant change in the law or merely a
change in perception. Whatever the outcome,
those practising family law are set for interes!
ing times ahead.

Th€ full text ofthe new Act is available on the
Parliament of Australia website - please see
wurw.aph.gov.au.

Chris Turnbull is a solicitor with Journe,
Bisbane Family Lawyers p&ctising

etcll.ts iye ly in fam{ ly law.


